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Abstract 
Numerous stakeholders are involved in copyright issues in the visual arts, 
who can be broadly classified as artists and those whose work depends on 
the work of artists – such as art historians, publishers, curators, and other 
academic and museum professionals. These stakeholders have varying 
attitudes and levels of knowledge about copyright, which has led to a 
culture of risk aversion. Major court decisions have increasingly favored 
arguments of fair use for artists. No precedent, however, has yet enshrined 
a strong fair use defense for users in the academic, museum, and 
publishing communities. Meanwhile, traditional workarounds are no 
longer adequate for digital modes of presentation. Stakeholders need 
greater copyright education and confidence to combat a stifling 
“permissions culture” that hampers scholarship and creativity. 

     significantly more likely to use copyrighted materials without permission (Aufderheide et al., 2014). 

•  Some organizations have sought to issue clarifying guidance for users (Association of Art Museum Directors, 2011, Visual Resources 
Association, 2012) but the CAA report indicates that this guidance has not yet become common knowledge. 

•  The Visual Artists Rights Act of 1990 (VARA) offers additional protections based not on aesthetics, but on uniqueness – the number of 
existing authorized and signed copies – and on “recognized stature.” Yet this is not adequately defined in law, nor does it make sense for 
digital and multimedia works or the circulation of digital reproductions (Sullivan, 1996, Bearman and Trant, 1997). 

•  Matters are complicated by the fact that most stakeholders – particularly art museums and scholars – are simultaneously users of 
copyrighted materials (the original artworks) and creators of copyrighted materials (exhibition collateral and scholarship) and may thus 
have conflicting impulses in the interpretation of copyright law (Appel 1999). 

•  Organizations like the Artists Rights Society are the primary licensers of reproductions of in-copyright works of art, and their guidelines 
downplay the availability of the fair use defense, present the creator’s monopoly as absolute, and confuse users with service fees for 
reproductions that are not themselves protected by copyright. 

•  The resulting “permissions culture” creates an atmosphere of fear and risk aversion among scholars and museum professionals in dealing 
with modern and contemporary art (Bielstein, 2006, Whalen, 2009). 

"

Conclusions"
"
•  Following Sullivan (1996), it seems clear that stakeholders 

such as museums must put more stock in copyright reform and 
advocacy. 

•  Moreover, the programs which train museum professionals, art 
historians, and artists should incorporate copyright and the fair 
use defense into more formal education requirements. 

•  Professional organizations should follow the lead of the AAMD 
and VRA in providing copyright guidance for their members, 
and should keep such guidance as up to date as possible. 

“Copyright information in the 
field is partial or skewed.”!
!
Aufderheide, Jaszi, Bello, and Milosevic, 2014, 47"

Left: Photo by Patrick Cariou. Right: Canal Zone painting by Richard Prince. Image source: ArtInfo."
 

Fair use and copyright in the art world gained major media attention in the case of Prince v. 
Cariou. Photographer Patrick Cariou brought suit against Richard Prince, his gallery, Gagosian, 
and his publisher, Rizzoli, in 2009 for the exhibition and publication of a series of Prince works 
that appropriated images from Cariou’s 2000 book Yes, Rasta. District judge Deborah Batts 
ruled against Prince in 2011, but the decision was overturned on appeal in 2013 for 25 of the 30 
works in question. Charges for the remaining 5 works were settled out of court in 2014, laying 
the fair use question aside without a major legal precedent. 

Key Legislation and Cases 
 

 
•  The 1976 Copyright Act and its subsequent extensions and 

reinforcements 
•  The Visual Artists Rights Act – 1990 
•  The Architectural Works Copyright Protection Act – 1990 
•  The Digital Millennium Copyright Act – 1998 
 

 
•  Rogers v. Koons – 1992  
•  Bridgeman Art Library v. Corel Corp. – 1998 
•  Cariou v. Prince – 2013  
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Key Issues"
"
•  A 2014 report by the College Art Association found that the 

vast majority of stakeholders had no formal education 
surrounding copyright and fair use issues, but instead were 
reliant on self-education, traditional practices, and even 
“rumor” (Aufderheide, Jaszi, Bello, and Milosevic, 2014). 

•  Artists were slightly more likely to have formal knowledge 
of copyright than academic and museum users, and were 


